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This is in response to applicants' submission denominated "Response To and Request 
for Withdrawal of Improper Notice of Non-Compliant Amendment" received February 22, 
201 1 which is being treated as a petition under 37 CFR 1.181 for Supervisory Review. 

The petition is GRANTED. 

A review of the record shows that a Non-Final Office action rejecting claims 15-24 was 
mailed on March 4, 2010; claims 1-14 and 25-28 were cancelled via a preliminary 
amendment. In a Response filed May 26, 2010, applicants cancelled claim 15 and 
rewrote claim 16 in independent form, thus no substantive amendment to claim 16 was 
made. On August 17, 2010 the Examiner made a requirement for restriction among 
four species identified as lacking unity of invention because they are not so linked as to 
form a single general inventive concept under PCT Rule 13.1. In a Response filed 
November 12, 2010, Applicants questioned the appropriateness of the "election-of- 
species requirement after having examined all claims of the application and after having 
received Applicant's challenge to the prima facie basis for the initial rejection." 
Applicants then elected species B as identified in the August 17, 2010 Office action and 
indicated that claims 16-23 are directed to the elected species. 

In response to the Election, the examiner issued a Notice of Non-Responsive 
Amendment because "the applicants have not formally indicated whether the election of 
Species B is being made with traverse or without traverse." Petitioner asserts that 
MPEP 818.03 sets forth that an election in reply to a requirement may be made either 
with or without an accompanying traverse of the requirement (emphasis added by 
Petitioner). Thus, Petitioner argues, that an election was made "without an 
accompanying traverse of the requirement." MPEP 81 8.03(c) further sets forth that if an 
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applicant does not distinctly and specifically point out supposed errors in the restriction 
requirement, the election should be treated as an election without traverse and be so 
indicated to the applicant by use of form paragraph 8.25.02. 

Although Applicants' election did not expressly include the phrase "with traverse" or 
"without traverse", Applicants' questioning of the appropriateness of the "election-of- 
species requirement after having examined all claims of the application and after having 
received Applicant's challenge to the prima facie basis for the initial rejection" 
tantamount to a traversal. Accordingly, the examiner should have considered the 
election as an election with traverse and proceeded with the examination of claims 16- 
23 and withdrawn claim 24 as not being directed to the elected species. However, 
assuming arguendo that applicants' questioning of the appropriateness of the election- 
of-species is not a traversal, MPEP 818.03(c) clearly indicates that it is appropriate for 
the examiner to treat the election as an election without traverse and to proceed with 
the examination of claims 16-23. 

Accordingly, the Notice of Non-Responsive Amendment is improper and hereby 
withdrawn. The application will be returned to the examiner for consideration of 
Applicants' election of species B, claims 16-23. 

Any questions concerning this decision should be referred to Quality Assurance 
Specialist Teri Luu at (571) 272-7045. 
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